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This matter is before the court on Defendants’ NMotion

to Dism ss Pursuant to F.R Cv.P. 12(b)(6) filed January 26,



2004.' For the reasons expressed bel ow, we grant defendants’
notion to dismss plaintiffs’ Conplaint.

Because we concl ude that probable cause existed to
arrest plaintiff Jack Walter Cuvo, we dismss Counts I, I, II1I,
V and VI for failure to state a clai mupon which relief can be
granted. Furthernmore, we dismss Counts | and Il of plaintiff’s
Conpl ai nt, as those counts nmay be interpreted to aver that that
def endants viol ated the substantive due process rights of plain-
tiff Jack Walter Cuvo when defendants di ssem nated information
concerning the seizure of M. Cuvo. |In addition, we concl ude
that plaintiffs have failed to state a claimupon which relief
can be granted in Counts IV and VII. Therefore, we dismss
Counts IV and VII in their entirety as well.

Mor eover, we conclude that defendants in their individ-
ual capacities are entitled to qualified inmunity in Counts |
1, I'l'l, Vand VI. Accordingly, defendants De Bias, Mnek and
Fretz are each dism ssed fromthose counts to the extent that
t hose counts aver federal clains.

Finally, because we have dism ssed all clains raising

federal question jurisdiction, we decline to exercise our supple-

1. On February 16, 2004, Plaintiffs’ Answer to Defendants’ Mtion to
Dismiss Pursuant to F.R Cv.P. 12(b)(6) was filed. On March 1, 2004,
plaintiffs’ brief in support of their answer was fil ed.
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mental state jurisdiction. Therefore, we dism ss the pendent

state law clains for |lack of subject matter jurisdiction.?

PROCEDURAL HI STORY

On Cct ober 20, 2003 plaintiff filed an eight-count
Conplaint in this matter.® |In Count |, plaintiff Jack Walter
Cuvo avers that all defendants violated his right to be free from
illegal seizures pursuant to the Fourth Amendnment of the United
States Constitution and clainms that his substantive due process
rights were violated by certain publications made by defendants
concerning the allegedly illegal seizure of M. Cuvo.

42 U.S.C. § 1983.°

2. Wthout deciding these issues, we note that State officials are
granted official imunity under 42 Pa.C. S. A 8§888501-8564. State |aw clains
rai sed against public officials in their official capacities are necessarily
barred by the Political Subdivision Tort dains Act, 42 Pa.C S. A § 8545,
because such an official necessarily acts within the scope of his office or
duties, entitling himto official immunities. Danron v. Smith
616 F. Supp. 424, 426 (E.D. Pa. 1985). Moreover, under Pennsylvania | aw,
officials in their individual capacities are subject to substantially the same
(if not higher) level of protection under state |law as they are under federa
law. See Marshall v. Port Authority of Allegheny County, 524 Pa. 1, 568 A 2d
931 (Pa. 1990).

3. On Novenber 7, 2003, this action was reassigned to the undersigned
fromthe cal ender of forner United States District Judge Franklin S. Van
Ant wer pen.

4, Plaintiffs also attenpt to use 42 U.S.C. § 1983 as a vehicle for a
clai munder Section 8 of the Pennsylvania Constitution. Section 1983 does not
authorize plaintiffs to assert state constitutional violations. Accordingly,
we dismss this inapposite claim

We also note that plaintiffs attenpt to sue nanmed governnenta
officials in their official capacity, and the governnmental entity itself.
However, “a suit against a governnental officer ‘in his official capacity’' is
the sane as a suit ‘against [the] entity of which [the] officer is an agent’”
MMIlian v. Mnroe County, 520 U.S. 781, 785 n. 2, 117 S. C&. 1734, 1737
138 L. Ed. 2d 1, 7 (1997)(internal citations onmtted); see 42 Pa. C S A
§ 8545; Danron v. Snith, 616 F. Supp. 424, 426 (E.D. Pa. 1985). Accordingly,

(Footnote 4 conti nued:)
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In Count Il M. Cuvo alleges that all defendants
intentionally inflicted enotional distress upon him |In Count
1l M. Cuvo asserts assault and battery clains agai nst al
defendants. In Count |1V he contends that all defendants negli -
gently inflicted enptional distress upon him

In Count V, plaintiff Jack Cuvo clains that all defen-
dants falsely arrested him In Count VI M. Cuvo asserts a claim
of false inprisonment against all defendants. |In Count VII he
avers a claimof malicious prosecution against all defendants.
In Count VIII, plaintiff Jennifer Cuvo alleges a | oss-of-consor-

tiumclaimagainst all defendants.?®

(Footnote 4 conti nued:)

because we conclude that it is unnecessarily redundant to retain the
governmental officials in their official capacity, we disnmss fromthis action
all governmental officials in their official capacity.

5. Counts I, IIl, V, VI and VIIl claimstate tort |aw causes of
action agai nst The Township of Pal ner and the individual defendants. Each
count avers an intentional tort. Wthout deciding the issue, we note that
none of the causes of action appear to fall within the narrow range of issues
concerni ng which the Commonweal th of Pennsyl vani a has abrogated its sovereign
immunity. See 42 Pa.C. S. A 88 8541-8564.

In their brief, plaintiffs aver that Counts IIl, II1l, V, VI and
VII1 should be construed as causes of action brought pursuant to
42 U.S.C. § 1983. We find no support for plaintiffs’ contention. In order to
state a claimunder 42 U S.C. § 1983, plaintiffs nust not only present facts
that establish a Constitutional violation, but also nust indicate which
Constitutional right possessed by plaintiff was violated. See Grahamv.
Connor, 490 U. S. 386, 394, 109 S. Ct. 1865, 1871, 104 L. Ed. 2d 443, 454
(1989). Plaintiffs have failed to all ege any Constitutional right defendants
may have violated in these clains.

Plaintiffs argue that because “the Rul es do not nmandate either
counts or | abels, headings, or titles, but rely sinply on notice pleading, the
Plaintiff in this cause of action should not be penalized for the nmanner and
format of the pleadings.” Initially, we note that plaintiffs are incorrect.
Rul e 10 of the Federal Rules of Civil Procedure does nandate that pleadings be
organi zed with counts and titles. But even if it did not, we note that
nei ther the Federal Rules of Civil Procedure nor the Rules of G vil Procedure
for the United States District Court for the Eastern District of Pennsylvania
require pleadings to conformto the rules of grammar nor nandate in which

(Footnote 5 conti nued:)
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The action is before the court on federal question
jurisdiction. See 28 U S.C. 88 1331, 1343. W may exercise
suppl emental jurisdiction over plaintiffs’ pendant state |aw
clainms if federal question jurisdiction exists. See
28 U.S.C. 8 1367. Venue is appropriate because plaintiffs allege
that the facts and circunmstances giving rise to their causes of
action occurred in Northanpton County, a county within the
geogr aphi cal boundaries of the United States District Court for
the Eastern District of Pennsylvania. See 28 U S.C. 8§ 118,

1391. Plaintiffs demand a trial by jury.

FACTS
Based upon the allegations in plaintiffs’ Conplaint,
whi ch we nust accept as true for the purposes of this notion, the
pertinent facts are as follows. On or about Cctober 9, 2001,
plaintiff Jack Walter Cuvo was beaten by nmenbers of the Gty of

Easton Police Departnent.® M. Cuvo suffered serious injuries

(Footnote 5 conti nued:)

| anguage pl eadi ngs nust be filed. Nevertheless, plaintiffs are required to
articul ate cogni zabl e cause of action.

In requiring plaintiffs to aver the legal basis for their clains,
we are not inposing a heightened pl eading standard or requiring fact pleading.
Rather we are nerely requiring plaintiffs to state the clains upon which they
are seeking relief. By nmerely alleging that defendants commtted an
“intentional tort” upon husband plaintiff, rather than specifying that the
type of intentional tort conmtted was an “assault”, plaintiffs have not given
defendants sufficient notice of the type of claimconcerning which defendants
nmust conduct discovery in order to defend against the claim The absence of
such notice is tantanmount to a violation of defendants’ due process rights to
fair notice of the legal clainms asserted agai nst them

However, as we discuss below, plaintiffs fail to state a federa
clai mupon which relief may be granted regardl ess of how this action was pled.

6. Conpl ai nt, paragraphs 10, 11
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i ncluding head trauma. Because M. Cuvo is a well-known athlete

and busi nessman in the Easton, Pennsylvania, area, the beating
was generally known there.’

Def endant Dani el Monek is a Detective on the police
department of defendant The Township of Pal ner. Pal mer Township
is imediately adjacent to the City of Easton.® 1In addition to
the generally known information regardi ng the beating, Defendant
Monek was al so aware of an ongoi ng situation between M. Cuvo and
the Gty of Easton Police Departnent that predated the Cctober 9,
2001 beating.?®

On or about Cctober 19, 2001, M. Cuvo was driving his
aut onobi | e when he experienced a nonentary | oss of consci ous-
ness.' \Wile M. Cuvo was unconscious his vehicle left the road
and struck a posted sign and a fire hydrant, before comng to
rest on a curb or sidewal k. At that tine, it appeared that M.
Cuvo required nmedical treatnent. *?

Def endant Chri st opher De Bias, a nenber of the Pal ner

Townshi p Police Departnent arrived at the scene.®™ Thereafter,

7. Conpl ai nt, paragraph 12.
8. Conpl ai nt, paragraph 10.
9. Conpl ai nt, paragraph 13. A description of the situation between
plaintiff Cuvo and the Easton police was not provided in the Conplaint.
10. Conpl ai nt, paragraph 14.
11. Conpl ai nt, paragraph 15.
12. Conpl ai nt, paragraph 16.
13. Conpl ai nt, paragraph 17.



O ficer De Bias took M. Cuvo into custody.' Oficer De Bias
then transported M. Cuvo to Easton Hospital . At Easton Hospi-
tal, Oficer De Bias and M. Cuvo were joined by Detective
Monek. °

While at the hospital, representatives of plaintiff’s
counsel net with defendants De Bias and Monek.!” Representatives
of plaintiff’s counsel asserted that the cause of M. Cuvo’'s
accident was a | oss of consciousness resulting fromthe Cctober
9, 2001 beating.' 1In response, defendants De Bi as and Mnek
replied that M. Cuvo was under arrest for Driving under the
i nfl uence of al cohol or controlled substance in violation of
75 Pa.C.S. A § 3731."

Def endants De Bi as and Monek published information
consistent with their assertion that M. Cuvo was arrested for
driving under the influence of a controlled substance.? Defen-
dants De Bias and Monek knew that M. Cuvo was not under the
i nfluence of a controlled substance when they took himinto

custody and conmitted these acts to curry favor with the Easton

14. Conpl ai nt, paragraphs 17, 18.

15. Conpl ai nt, paragraph 18.

16. Conpl ai nt, paragraph 18.

17. Conpl ai nt, paragraph 19.

18. Conpl ai nt, paragraph 19.

19. Conpl ai nt, paragraph 20. Section 3731 was repeal ed and reenact ed

as 75 Pa.C.S. A. § 3802, effective February 1, 2004.
20. Conpl ai nt, paragraphs 20, 21, 22.
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Police Department.? Defendant Bruce Fretz, the Pal mer Township
Chi ef of Police, did not stop defendants De Bias or Mnek from
maki ng these statenents and, in fact, tacitly approved of the
st atenent s. ?

No crimnal or traffic offense charges were brought

against M. Cuvo as a result of these incidents.?

STANDARD FOR MOTI ON TO DI SM SS

When considering a notion to dismss, the court nust
accept as true all factual allegations in the conplaint and
construe all reasonable inferences to be drawn therefromin the

light nost favorable to the plaintiff. Jurinex Kommerz Transit

GMB.H v. Case Corp., 65 Fed. Appx. 803, 805 (3d Gr. 2003)

(quoting Lorenz v. CSX Corp., 1 F.3d 1406, 1411 (3d G r. 1993)).

A Rule 12(b)(6) notion should be granted “if it appears to a
certainty that no relief could be granted under any set of facts

whi ch could be proved.” Mrse v. Lower Merion School District,

132 F. 3d 902, 906 (3d Cir. 1997) (citing D.P. Enter. Inc. v.

Bucks County Community Coll ege, 725 F.2d 943, 944

(3d Cir. 1984)). But a court need not credit a conplaint’s “bald
assertions” or “legal conclusions” when deciding a notion to

dism ss. Mrse, 132 F.3d at 906. (Citations omtted.)

21. Conpl ai nt, paragraphs 21, 23.
22. Conpl ai nt, paragraph 27.
23. Conpl ai nt, paragraphs 24, 25.
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DI SCUSSI ON

Arrest of Plaintiff

In their Conplaint, plaintiffs aver that defendants
violated M. Cuvo’'s rights by illegally seizing himat the
acci dent scene and for continuing to keep himin custody while
M. Cuvo was at the hospital. Plaintiffs contend that Pal mer
Township is also liable for the allegedly unlawful seizure
because the Townshi p devel oped and i npl enented a policy, practice
or procedure which permtted the unlawful seizure. Plaintiffs
al so aver that the allegedly illegal seizure gives rise to
Pennsyl vani a state causes of action for intentional infliction of
enotional distress, assault and battery, false arrest, and fal se
i mprisonment averred in Counts Il, IIl, V and VI, respectively.

Def endants counter that the seizure of M. Cuvo was
conducted pursuant to a lawful statutory regi ne and supported by
probabl e cause. Defendants contend that, under Pennsylvania | aw,
any person who operates a vehicle has given inplied consent for
the police to exam ne the driver’s bl ood al cohol content under
certain circunstances. Defendants contend that when O ficer
De Bias found M. Cuvo in the driver’'s seat of his autonobile,
crashed on the side of the road after having struck a traffic
sign and fire hydrant, seemingly requiring nedical attention,
reasonabl e grounds existed to take M. Cuvo into custody.

For the reasons expressed bel ow, we concl ude that
probabl e cause existed to detain and arrest plaintiff Jack Walter

Cuvo pursuant to the Fourth Anendnment of the United States
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Constitution® and the statutory regine created by the inplied
consent | aw of Pennsyl vani a.

A police officer nmay effectuate an arrest for a m sde-
meanor charge if there is reasonabl e cause to suspect that the
det ai ned person commtted the offense and the officer believes
that the suspect presents a danger of harmto hinself or others.

See U.S. CONST. amend. |V; Anerican Law Institute, Mdel Code of

Pre- Arrai gnnent Procedure 8§ 120.1(1)(b)(ii)(1975); Cf.

18 Pa.C.S. A 8§ 2711; 75 Pa.C.S. A 8 1547(a); Atwater v. Gty of

Lago Vista, 532 U S. 318, 121 S. C. 1536, 149 L. Ed. 2d 549

(2001). In order for reasonable cause to exist for an arrest,

the arrest nmust be based upon probable cause.? Ker v. Califor-

nia, 374 U. S. 23, 34-35, 83 S. C. 1623, 1630, 10 L. Ed. 2d 726,
739 (1963).

“[ T] he standard of probable cause ‘applies to al
arrests....’” If an officer has probable cause to believe that an
i ndi vidual has commtted even a very mnor crimnal offense in

his presence, he may, without violating the Fourth Amendnent,

24. For purposes of applying the Fourth Amendnent to the states, the
protections of the Fourth Anendnent are incorporated into the Due Process
Cl ause of the Fourteenth Amendment of the United States Constitution. Mapp v.
Ghio, 367 U S. 643, 81 S. Ct. 1684, 6 L. Ed. 2d 1081 (1961). Hence, although
this action nust be brought under the Fourteenth Arendnent, we anal yze
plaintiffs averments concerning the seizure of M. Cuvo under the Fourth
Anmendmnent .

25. An officer’s subjective intent is irrelevant to a deternination of
probabl e cause or a Section 1983 claim |f probable cause exists to justify
M. Cuvo's arrest, then defendants’ “good faith is irrelevant and any bad
faith notivation on [their] part is immterial.” Kopec v. Tate, 361 F.3d 772,
776 (3d Cr. 2004). Accordingly, if defendants’ conduct was within the bounds
of the Fourth Anendrment, then plaintiffs’ avernents concerning defendants’
vile state of mnd is of no consequence.
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arrest the offender.” Atwater v. Cty of Lago Vista,

532 U. S. 318, 354, 121 S. C. 1536, 1557, 149 L. Ed. 2d 549, 577

(2001). Whether probable cause exists is to be determ ned by

examning the totality of the circunstances. 1llinois v. Gates,

462 U.S. 213, 103 S. . 2317, 76 L. Ed. 2d 527 (1983).

“[ Plrobabl e cause is a fluid concept -- turning on the
assessment of probabilities in particular factual contexts --
...[these] are the factual and practical considerations of
everyday |life of which reasonabl e and prudent nen, not |egal
technicians, act.” GGtes, 462 U. S. at 231-232,

103 S. C. at 2329, 76 L. Ed. 2d at 544 (1983). Accordingly, we
nmust “determ ne whether the facts available to the officers at
the nmoment of the arrest ‘warrant a man of reasonable caution in

the belief’ that an of fense has been commtted.” Beck v. Chio,

379 U.S. 89, 96, 85 S. Ct. 223, 228, 13 L. Ed. 2d 142, 148

(1964) (quoting Carroll v. United States, 267 U S. 132, 162,

45 S. Ct. 280, 288, 69 L. Ed. 543, 555 (1925).
Thus, in analyzing whether Oficer De Bias had probable

cause to arrest M. Cuvo, we exam ne the objective factors
apparent to Oficer De Bias at the time he encounter M. Cuvo and

reject the use of hindsight. Hill v. California, 401 U S. 797,

804, 91 S. C. 1106, 1111, 28 L. Ed. 2d 484, 490 (1971); see
Commonweal th v. Rodriquez, 526 Pa. 268, 273, 585 A 2d 988, 990

(1991).
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Wen O ficer De Bias chanced upon M. Cuvo' s acci dent
scene, he discovered M. Cuvo crashed on the side of the road
after having crashed through a traffic sign and a fire hydrant. ?°
The autonobile that M. Cuvo was driving had comng to rest on a
curb or sidewal k. At that tinme, it appeared that M. Cuvo
requi red nedi cal treatnent.

Fromthe circunstances, it is clear that M. Cuvo had
been involved in some traffic incident. Mreover, the circum
stances were of a sort that did not occur absence sone m scon-
duct. In fact, although plaintiffs contends that the accident
occurred because of injuries allegedly inflicted by the Easton
police, plaintiffs concede in the Conplaint that M. Cuvo was
driving the autonobile when it crashed through the posted sign,
through the fire hydrant and onto the curb.

More inportant than plaintiffs’ concession, however, is
the fact that the conclusion that M. Cuvo was driving the
aut onobi |l e when it crashed through the posted sign, through the
fire hydrant and onto the curb is objectively reasonabl e.
Moreover, while it is reasonable to conclude that the accident
occurred because of sonme nedical malady afflicting M. Cuvo, it
is equally reasonable to conclude that the accident occurred
because M. Cuvo was under the influence of al cohol or a con-

troll ed substance.

26. There is no allegation in the Conplaint that Oficer De Bias was
aware of M. Cuvo’'s pre-Cctober 9, 2001 troubles with the Easton Police when
he took M. Cuvo into custody.
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I n eval uati ng whet her probabl e cause exi sted we need go

no further than to ask if this conclusion would | ead warrant a
reasonabl e person to believe that an of fense has been commtted.”
Beck, 379 U.S. at 96, 85 S. . at 228, 13 L. Ed. 2d at 148
(1964). Hence, because a reasonable person would find the arrest
of M. Cuvo was supported by objective, probable cause, his

i mprisonment fromthe tinme of the initial encounter at the scene
to the final encounter at the hospital was justified. Mboreover,
the finding of probable cause to arrest authorizes the police to
engage in the verbal and physical contact alleged to have oc-

curred between the police and M. Cuvo. See Renk v. Gty of

Pittsburgh, 537 Pa. 68, 641 A 2d 289 (1994). Accordingly, such

contact did not constitute a Constitutional violation.

Furt hernore, because we find no Constitutional viola-
tion arising fromOficer De Bias' arrest and detai nnent of M.
Cuvo, we are precluded fromfinding that any other officer or the
Township violated M. Cuvo’s rights by not preventing the arrest

and subsequent inprisonnent. See Mnell v. Departnent of Soci al

Services, 436 U S. 658, 98 S. C. 2018, 56 L. Ed. 2d 611 (1978).
Because M. Cuvo suffered no Constitutional harm there can be no
Constitutional violation.

Mor eover, Pennsylvania law limts an officer’s discre-
tion when presented with facts simlar to those presented here.
When police encounter an autonobil e accident scene in which any

person involved in the accident appears to require nedical
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attention, an officer may, upon probabl e cause, take an aut ono-
bil e operator into custody for the purpose of conducting a bl ood
al cohol test. 75 Pa.C. S. A 8 1547(a). Section 1547(a) provides:

(a) CGeneral Rule.— Any person who drives, operates
or is in actual physical control of the novenent
of a vehicle in this Commonweal th shall be deened
to have given consent to one or nore chem ca

tests of breath, blood or urine for the purpose of
determ ning the al coholic content of blood or the
presence of a controlled substance if a police
of fi cer has reasonabl e grounds to believe the
person to have been driving, operating or in ac-
tual physical control of the novenent of a vehi-

cl e:

(1) in violation of section ... 3802 (relating to
driving under influence of alcohol or controlled
substance...; or

(2) which was involved in an accident in which the
operat or or passenger of any vehicle involved or a
pedestrian required treatnent at a nedical facil-
ity or was killed.?

For purposes of this statute, “reasonabl e grounds” have

been interpreted to require probable cause. Commonwealth v.

Ri edel, 539 Pa. 172, 180, 651 A 2d 135, 140 (1994).

As di scussed above, not only does plaintiff concede,
but there was evidence at the scene to support, the objective
conclusion that M. Cuvo was driving the autonobile and that he
required nedical attention as a result of the accident. This

alone is sufficient to authorize Oficer De Bias' actions at the

27. Plaintiff does not aver that the Pennsylvania inplied consent |aw
is unconstitutional. Thus, we have no occasion to review that |aw here.
However, we note that even in the unlikely event that the aw were to be
unconstitutional, the | aw has been repeatedly upheld by the appellate courts
of Pennsylvania. See e.g. Commpnwealth v. Riedel, 539 Pa. 172, 180,

651 A .2d 135, 140 (1994); Conmonwealth v. Leib, 403 Pa. Super. 223,
588 A.2d 922 (1991). Accordingly, we conclude that no reasonabl e of ficer
woul d suspect the law to be unconstitutional
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scene. However, O ficer De Bias’ actions are al so supported by
our conclusion that the Oficer had probable cause to determ ne
t hat the accident occurred because M. Cuvo was under the influ-
ence of al coholic beverages or a controlled substance. Accord-
ingly, we conclude that Oficer De Bias' action were authorized
by 75 Pa.C. S. A, § 1547(a).*®

Accordi ngly, because the arrest and subsequent inpris-
onment of M. Cuvo was supported by both probabl e cause and the
Pennsyl vani a i nplied consent |aw, we grant defendants’ notion to
dismss plaintiffs’ Section 1983 clainms as to all defendants in
Count | and in any other count arising fromthe arrest and
subsequent inprisonnment of M. Cuvo.? Mreover, we dismss
plaintiff Jennifer Cuvo’ s clainms not only because a | oss of
consortium clai mcannot be sustained in the absence of defen-

dants’ liability to the other spouse, Miurray v. Commercial Union

28. We further note that, as a matter of policy, we want our peace
officers to ensure that people who are injured in autonobile accidents receive
(Foot not e 28 conti nued:)

(Foot not e 28 conti nued:)

proper nedical care. |Indeed, if Officer De Bias were to have arrived at the
scene, found M. Cuvo in need of dire nedical attention and failed to render
aid, then there mght be a basis for a cause of action.

29. W dismiss any Section 1983 claimof negligence fromplaintiffs’
Conpl ai nt because the United States Constitution is not a “font of tort |aw',
County of Sacranmento v. Lewis, 523 U.S. 833, 847 n.8, 118 S. Ct. 1708, 1717,
140 L. Ed. 2d 1043, 1058 (1998), and there is no liability for conduct which
plaintiff asserts was the result of nere negligence, including negligent
infliction of enotional distress. Cf. Brower v. County of Inyo, 489 U S. 593,
109 S. Ct. 1378, 103 L.Ed.2d 628 (1989). Mbreover, we conclude that because
defendants were privileged to arrest and inprison M. Cuvo and therefore are
not liable for the arrest and inprisonment of M. Cuvo, defendants cannot be
liable for any enptional distress, intentionally or negligently inflicted upon
M. Cuvo as a result of the arrest or inprisonment. See Dintino v. Echols,
243 F. Supp. 2d 255, 267-268 (E.D. Pa. 2003).
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| nsurance Conpany, 782 F.2d 432, 438 (1986), but al so because

Section 1983 does not permt |oss of consortiumclains, Hogan v.

Cty of Easton, Civ. No. 04-759, 2004 U S. Dist. LEXIS 16189

*16-17, 2004 W 1836992 *6 (E.D. Pa. August 15, 2004).

Def amat i on

In the remai nder of Counts | and I, plaintiffs aver
t hat defendants violated M. Cuvo’ s substantive due process
rights when they dissem nated i nformati on concerning his arrest.
These clains fail because defamatory acts are not Constitutional

viol ations. 3 Boyanowski, 215 F.3d 396, 401 (3d Cr. 2000).

Hence we dismiss Counts | and Il as they pertain to the state-

nments made by defendants concerning the seizure of M. Cuvo.
However, even if plaintiffs could claima substantive

due process violation, plaintiffs nust plead governnmental actions

that “shock the conscience”, County of Sacranento v. Lew s,

523 U.S. 833, 118 S. . 1708, 140 L. Ed. 2d 1043 (1998), and
interfere with rights “inplicit in the concept of ordered |ib-

erty.” United States v. Salerno, 481 U S. 739, 746,

30. W note without deciding that if this were a state law claim then
the claimwould fail because “an enpl oyee who conmits a defamatory act is
still entitled to sovereign imunity.” Altieri v. Pennsylvania State Police,

Civ. No. 98-5495, 2000 U S. Dist. LEXIS 5041, *55, 2000 W. 427272, *19
(E.D. Pa. 2000)(citing Yakowicz v. MDernott, 120 Pa. Commw. 479, 488 n.5, 548
A 2d 1330, 1334 (1988)).
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109 S. C. 2095, 2101, 95 L. Ed. 2d 697, 708 (1987)(quoting Pal ko

v. Connecticut, 302 U S 319, 325, 58 S. C. 149, 152,

82 L. Ed. 288, 292 (1937)).

In the Conplaint, plaintiffs aver that defendants
publically commented on M. Cuvo's arrest and stated that M.
Cuvo was under the influence of a controlled substance while
driving. But the Conplaint concedes that Oficer De Bias found
M. Cuvo at the wheel of his autonobile after an apparent acci-
dent in which M. Cuvo had left the road and hit both a traffic
sign and a fire hydrant. Mbdreover, the Conplaint concedes that
M. Cuvo required nedical attention. Wile these factors may not
ari se to probabl e cause for an arrest under Pennsylvania’s
driving under the influence statute, it is certainly reasonable
under the circunstances to believe that M. Cuvo was under the
i nfluence of an intoxicant at the time of the accident.

Accordi ngly, we conclude that defendants’ statenents

fail to shock the conscious. Cf. Boyanowski, 215 F.3d 396;

Mertik v. Blalock, 983 F.2d 1353, 1367-1368 (6th Cir. 1993)

(affirmng district court conclusion that official’s publication
of fal se accusations of sexual abuse to a mnor did not rise to
the | evel of shocking the conscious). Hence, we conclude that,
even if plaintiff were to create a new Constitutional right

agai nst defamatory statenments, Count | and Il, as they pertain to
the statenments nmade by defendants concerning the seizure of M.
Cuvo, fail to state a claimupon which relief nmay be granted.
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Qualified | mmunity

The standard for qualified immnity is uniformregard-
| ess of “the precise nature of various officials’ duties or the
preci se character of the particular rights alleged to have been

violated.” Anderson v. Creighton, 483 U S. 635, 643,

107 S. C. 3034, 3040-3041, 97 L. Ed. 2d 523, 533-534 (1987).
Qualified immunity is an affirmative defense that nust
be pled by a defendant who is a governnent official. Gonez v.
Tol edo, 446 U. S. 635, 100 S.Ct. 1920, 64 L.Ed.2d 572 (1980).
While qualified inmunity is an affirmative defense, it does not
sinply protect a defendant official fromliability, but rather

fromhaving to defend suit. Harlowv. Fitzgerald, 457 U S. 800,

102 S.&t. 2727, 73 L.Ed.2d 396 (1982). Put another way, quali -
fied immunity is “an entitlenent [for governnment officials] not
to stand trial or face the other burdens of litigation.” Mtch-

ell v. Forsyth, 472 U S 511, 526, 105 S.Ct. 2806, 2815,

86 L.Ed.2d 411, 425 (1985).

The doctrine was established because the court found
the tribulations of litigation an unreasonabl e burden on offi-
cials exercising subjective good faith in their discretionary
duties. The United States Suprene Court determ ned that any
potential good that could conme of suits against governnment
officials for discretionary acts was outwei ghed by the chilling

effect that such litigation would have on |l egitimte governnenta
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activities. Butz v. Econonpu, 438 U. S. 478, 98 S.Ct. 2894,

57 L.Ed.2d 895 (1978).

If qualified imunity is to be defeated, a plaintiff
nmust satisfy a two-prong test. First, he nust establish that the
government official violated a “basic, unquestioned constitu-
tional right” belonging to plaintiff. Harlow 457 U S. at 815,

102 S. . at 2736-2737, 73 L.Ed.2d at 408 (citing Wod v. Strick-

land, 420 U.S. 308, 322, 95 S.C. 992, 1001, 43 L.Ed.2d 214, 225
(1975)).

Next, a plaintiff nust establish that the official
“knew or reasonably shoul d have known that the action he took
within his sphere of official responsibility would violate the
constitutional rights of the [plaintiff], or if he took the
action with the nalicious intention to cause a deprivation of
constitutional rights or other injury.” Harlow, 457 U S. at 815,

102 S. C. at 2737, 73 L. Ed. 2d at 409 (citing Wod,

420 U.S. at 322, 95 S. C. 992, 1001, 43 L. Ed. 2d 214, 225).

To satisfy the first prong of the test, it is not
enough to point to a provision of a Constitutional anmendnent such
as the due process clause. Analysis at this |evel of generality
evi scerates the protection that the doctrine is meant to provide.

Anderson v. Creighton, 483 U S. 635, 639, 107 S. C. 3034,

3038-3039, 97 L. Ed. 2d 523, 530-531 (1987). Rather, plaintiff
must establish that “in the light of pre-existing |law the unlaw
fulness [of the official action was] apparent.” 1d.,
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483 U.S. at 640, 107 S. . at 3039, 97 L. Ed. 2d at 531. Thus,
plaintiff rmust show how the limts of a Constitutional protection
have been so clearly defined as to preclude the official’s act
from bei ng questionably Constitutional.

To satisfy the second prong, plaintiff nust show that
t he defendant official had notice that his alleged conduct was
out si de established Constitutional barriers. Plaintiff may
establish this prong by showing that the state of the lawis so
cl ear that any reasonable official knew, or should have known,
that his conduct would be illegal.

In so doing, however, the qualified “imunity inquiry
is to acknowl edge that reasonable m stakes can be nmade as to the

| egal constraints on particular police action.” Saucier v. Katz,

533 U. S. 194, 205, 121 S. C. 2151, 2158, 150 L. Ed. 2d 272, 284

(2001); see Anderson, 483 U. S. 635, 107 S. C. 3034,

97 L. Ed. 2d 523. Thus, nerely establishing a Constitutional
violation will not defeat immunity. This standard is nmeant to
protect all but the nobst egregious of offenses or the nost

i nconpet ent of officials.

When considering a qualified inmunity defense, we nust
determne the validity of the defense as a matter of law. It is
improper to allow a jury to consider such a defense. Hunter v.
Bryant, 502 U. S. 224, 112 S. C. 534, 116 L. Ed. 2d 589 (1991).
However, we are required to take the facts in the |ight nost

favorable to the plaintiff. Saucier v. Katz, 533 U S. at 201,
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121 S. C. at 2156, 150 L. Ed. 2d at 281. |If the facts viewed in
this Iight do not overcone either prong of the qualified imunity
def ense, then judgnment nust be granted for defendant.

In our foregoing analysis, we concluded that plaintiffs
have failed to adequately plead a violation of the Fourth Amend-
ment as that anendnent has been incorporated into the Due Process
Cl ause of the Fourteenth Amendnent. Accordingly, we concl ude
that defendants are entitled to qualified inmunity on the first
| evel of a qualified inmunity analysis.

Nevert hel ess, we shall briefly discuss the question of
whet her defendants were on notice that their conduct was extra-
Constitutional. |In conducting this analysis we are m ndful that
officers are entitled to nake reasonable m stakes in the course
of their duties and still fall within the protection of qualified
i mmunity.

Even if the circunstances which Oficer De Bias encoun-
tered at M. Cuvo’s accident scene do not constitute probable
cause of driving under the influence of an intoxicant, it was
obj ectively reasonable for Oficer De Bias to suspect that M.
Cuvo was intoxicated. M. Cuvo was involved in a single car
accident. He had crashed through a traffic sign and a fire
hydrant before coming to rest on the curb or roadside. Wen
O ficer De Bias discovered M. Cuvo, M. Cuvo was in need of
nmedi cal attention. The totality of these circunstances consti -

tutes reasonabl e suspicion if not probabl e cause.
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In addition to these factors, 75 Pa.C. S. A 8§ 1547(a)
seenmingly permts an officer to take an operator of an autonobile
into custody when a vehicle is “involved in an accident in which
t he operator or passenger of any vehicle involved or a pedestrian
required treatnent at a nmedical facility or was killed.”

75 Pa.C.S. A § 1547(a).* Wile an officer nust have probable
cause to believe that the driver was intoxicated, Oficer De Bias
actions are consistent with a good faith attenpt to performhis
di scretionary duties.

Wil e not necessary to our decision, we further note
that the level of intrusion supports the grant of qualified
immunity. Wen Oficer De Bias arrived at the scene, M. Cuvo
required nedical attention. Oficer De Bias took M. Cuvo into
custody and transported himto a nmedical facility. There is no
allegation in the Conplaint that the intrusion extended beyond
that point. |Indeed, the Conplaint avers that no crimnal charges
were filed against M. Cuvo and that the police did not even
issue M. Cuvo a traffic ticket.

Accordingly, we conclude Oficer De Bias actions were
obj ectively reasonabl e under the circunstances and not so plainly
extra-constitutional so as to preclude himfroma grant of

qualified imunity.

31. The statute provides that the driver of any vehicle involved in an
accident in which the operator required treatment at a nedical facility shall
be deened to have given consent to one or nore chem cal tests of breath, bl ood
or urine. This would seemto permt, if not require, the officer to take such
an operator into custody for the purpose of adm nistering those tests.
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Because plaintiffs’ clains for false arrest, assault,
and battery nerely restate plaintiffs’ Fourth Amendnment claim
Oficer De Bias is also entitled to qualified inmunity for those
counts. Moreover, as we have di scussed above, the “inprisonnent”
which followed the initial arrest was narromy tailored to the
ci rcunst ances. The period of custody was reasonabl e and ceased
while M. Cuvo was at the hospital. Finally, because Oficer De
Bias is entitled to qualified inmmunity for the actions that
underlie Count I, he is entitled to qualified imunity on
plaintiffs’ intentional infliction of enotional distress claim

Because plaintiffs do not aver that the conduct of
Det ective Monek and Chief Fretz exceeded that of O ficer De Bias,
t hese defendants are also entitled to qualified imunity for
t hose counts. Accordingly, because we concl ude that defendants
De Bias, Mnek, and Fretz are entitled to qualified immunity for
the avernents in Count | and the remaining counts to the extent
that those causes may be construed as federal causes of action,

we grant defendants’ notion to dismss all federal clains against

t he indi vi dual defendants.

State Law d ai ns

Because we dismiss all plaintiffs’ clains which con-
ferred federal question jurisdiction upon this court, we decline

to exercise supplenental jurisdiction over plaintiffs’ state |aw
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clains. See Storino v. Borough of Point Pl easant Beach,

322 F.3d 293, 295 (3d Cir. 2003). Accordingly, we dismss
plaintiffs’ state law clains for |ack of subject matter jurisdic-

tion.

CONCLUSI ON

For the foregoing reasons, we grant defendants’
notion to dismss and dismss plaintiffs’ Conplaint. Specifi-
cally, we grant defendants’ nmotion to dismss all clains in Count
| and the remai ning counts to the extent that those counts nay be
interpreted as federal causes of action under Section 1983.
Because we dismiss all clainms conferring federal question juris-
di ction upon the court, we decline to exercise suppl enenta
jurisdiction over plaintiffs’ state law clains. Hence, we grant
defendants’ notion to disnmiss plaintiffs’ state clains for |ack

of subject matter jurisdiction.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JACK WALTER CUVO, and
JENNI FER CUVO,

Plaintiffs

CHRI STOPHER DE BI AS, OFFI CER,
| NDI VI DUALLY AND IN HI' S

OFFI CI AL CAPACITY AS A MEMBER )

OF THE PALMER TOMNSHI P

)
)
)
)
)
)
)
)
)

)

Gvil Action
No. 03-CV-5799



PCLI CE DEPARTMENT, )
DANI EL MONEK, DETECTI VE, )
| NDI VI DUALLY AND IN HI' S )
OFFI CI AL CAPACITY AS A MEMBER )
OF THE PALMER TOMSHI P
PCLI CE DEPARTMENT,
BRUCE FRETZ, CH EF OF PCLI CE
| NDI VI DUALLY AND IN HI' S
OFFI CI AL AND SUPERVI SORY

)

)

)

)

)

CAPACI TY AS CHI EF OF THE )
PALMER TOANSHI P POLI CE )
DEPARTMENT, and )
THE TOANSHI P OF PALMER, )
)

)

Def endant s
ORDER

NOW this 30th day of Septenber, 2004, upon consi der-
ation of Defendants’ Mtion to Dismss Pursuant to F.R G v.P.
12(b)(6) filed January 26, 2004; upon consideration of Plain-
tiffs’ Answer to Defendants’ Mtion to Dismiss Pursuant to
F.RCv.P. 12(b)(6), which answer was filed February 16, 2004;

2

upon consideration of the briefs of the parties; 3 upon consider-

32. Defendants’ brief in support of their notion was filed on January
26, 2004. Plaintiffs' brief in support of their answer was filed on March 1
2004.
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ation of plaintiffs’ Conplaint; and for the reasons expressed in
t he acconpanyi ng Opi ni on,

T 1S ORDERED that the notion is granted.

| T 1S FURTHER ORDERED that plaintiffs’ Conplaint is

di sm ssed.

BY THE COURT:

Janmes Knol |l Gardner

United States District Judge
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